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POWEROFTHE COURTTOADD PERSONSASACCUSED
DURINGTHE COURSE OF ‘INQUIRY’ O ‘TRIAL —A
STUDYINTHE LIGHT OFSAROJBANAS i WINKUMAR

SHAH & OTHER’S CASE*
——Dﬂ (Prof.) Mukund Sarda*"

1. The power of the Court to add person/persons as accused during the
course of “inquiry’ or ‘trial’ is provided forunder Sec 319 of'the Code of Crimin:!
Procedure, 1973 which states thus: : ’

(i)

(i)

(iii)

(iv)

Where. in the course of any inquiry into, or trial of, an offence, it
appears from the evidence that any person not being the accused
- has committed any offence for which suéh person could be tricd
together with the accused, the Court may proceed against such
person for the offence which he appears to have committed.

Where such person is not attending the Court, he may be arrested
or summoned, as the circumstances of the case may require, {or
the purpose aforesaid.

Any person attending the Court, although notunderarrest or upon
a summons, may be detained by such Court for the purpose of the
inquiry into, or trial of, the offence which he appears to have
committed. :

Where the Court proceeds against any person under Sub-section

(1), then— '

(a) The proceedings in respect of such person shall be ¢on-
menced afresh, and the witnesses re-heard;

(b) Subject to the provisions of Clause (a), the case may
proceed as if such person had been an accused person whicn
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the Court took cognizance of the offence upon which the
inquiry or trial was commenced.

2. It is the duty of the Court to punish real culprits. Power under Section

been made an accused, then the Court can take cognizance and try him along
with cther accused persons. The power of the Court to add person/persons as
accused can be exercised, even if the proceedings against him, had been
quashed', name mentioned in the statements made under Section 161 of the
Code of Criminal Procedure, 1973, thodgh notcharge-sheeted, onan appliication
made by the approver after taking evidence of one eye-witness?. The Court can
take cognizance against persons named in the ‘Dying Declaration” by giving
wider meaning to ‘evidence’ to include evidence other than recorded by the
Court. The Court can take cognizance-in respect of persons who have been
dropped by the police during investigation butagainst whom evidence shiowing
theirinvolvementin the offence comes before the Court®. The power exercisable
under Section 319 applies to all Courts®. o

. The Supreme Court in Sarojben Ashwin Kumar Shah’s case® laid
dovhe following guidelines in the matter of exercise of powers under Section
319,Cr.P.C.7 by the Courts to add person/persons as accused during the course
of ‘inquiry’ or ‘trial’: '

(1) The power may be used either ‘suo motu’ or on an application of
: the accused;®

o~
(3]
N

The proceedings against the newly added accused persos shall
be commenced ‘de novo’. The whole proceedings must be
recommenced from the beginning of the trial, as it virtually affects
- therights of a person so brought before the Court®. The Court
z has the undoubted power to summon material witnesses at any
 stage ofinquirym;

4 {3) The power conferred on the Courts under Section 319 is an

‘extraordinary power’"!, and should be used very sparingly and

-only ifcompelling reasons exist for taking cognizance against the
other persons against whom action has not been taken;

(4) The exercise of power is within the ‘discretionary power” of the
Court concerried, so that it may act according to law; -

{53 The Court must have reasonable satisfacticn from the evidence
already collected regarding two aspects:

42)

It
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(6)

(7

(8)

)

(10)

(1)

(12)

(i)  That the other person has committed the offence; and

(i) For such offence, he could well be tried along with the
already arraigned accused;

A judicial exercise'” is called for keeping a conspectus of the
case on the following aspects:

(i) The stage at which the trial has proceeded already;
(ii) The quantum of evidence collected till then; and

(iii) Theamountoftime whichthe Courthad spentforcollecting
such evidence.

There is no compelling duty.onthe Court to proceed against other
persons;

Unless the Court is hopeful that there is a reasonable prospect of
the case as against the newly brought accused ending in being
convicted of the offence concerned ....... The Court shall refrain
from adopting such a course of action;

The discretionary power conferred on the Court cannot be
exercised to conduct a ‘fishing enquiry’'?;

Courts cannot add persons as accused on the basis of material

evidence available in the charge-sheet or case diary. It must be
. based on additional evidence let in before the Court; ’

A mere doubt about involvement of other/others as the basis of
evidence let in before the Court is not enough /.e., the evidency
on record must sufﬁéiently establish that the other accused has
committed the offence;

Evidence recorded during the Police Investigation cannot bs
relied upon'.

4. Though enough safeguard is provided to protect the interest of person

so added as an accused that his addition is based on sufficient evidence given in

the Court and for a ‘de novo’ proceedings, there is a need for a provision to
enable the person to be given an opportunity to show cause. That the witnesses
had committed ‘perjury’ which could not be found out when they were cross-
examined and the witnesses bore ill-will against him to deliberately implicate him
and they were instigated by some outside elements to involve him in the
proceedings in order to cause mental agony or torture. It weuld be a fit case for
the Court not to act upon such evidence once considered reliable and sufficient

(243)
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procecd against him and then it would enable the Court to drop suclh: actions
w the irferest of Justice. a

5. The following proviso may be added to Section 319:

Section 319(5): Provided Jurther no such order can be passed by the
Cour! to proceed against any '.such person, unless he is given a ‘
reasonable opportunity to show cause as to why, he should not be b
proceeded against. :

i should be permissible Jor the Court to allow such person (o examine
such witnesses on whose evidence the Court has taken the -sieps to
e proceed against him as an accused
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